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Buttler: Warner Bros. Entertainment and J.K. Rowling v. RDR Books and Does

WARNER BROS. ENTERTAINMENT AND J.K.
ROWLING
V.
RDR BOOKS AND DOES 1-10.
575 F. SUPP. 2D 513

I. INTRODUCTION

In Warner Bros. Entertainment v. RDR Books, Warner Bros.
Entertainment ("Warner Brothers") and J.K. Rowling ("Rowling"),
the author of the highly publicized and well known Harry Potter
series of children's books, filed suit in United States District Court
for the Southern District of New York against RDR Books
("RDR"), a small publishing company.' Warner Brothers and
Rowling claimed that RDR's book entitled, "The Lexicon," which
describes a lexicon of various elements from Rowling's book
series, infringed copyrights in Rowling's seven-book series and
two companion books in violation of the Copyright Act.2 RDR,
the publisher of "The Lexicon," asserted fair use in defense of the
claim.3 The court held a bench trial on the merits.4
The court found that RDR's publication "The Lexicon" was
significantly similar to the Rowling's works because it contained
direct quotations or paraphrases, plot details, summaries of scenes,
and the copied text contained fictional facts that were created by
Rowling.5 The court held that "The Lexicon" was not a derivative
work under 17 U.S.C. § 101 because the book did not reconstruct
the copyrighted material to retell the author's story.6 The court
further explained that the Defendant failed to establish fair use
under 17 U.S.C. § 107 because RDR's book excessively copied the
original language from the author's works beyond the legitimate
1. Warner Bros. Entm't Inc. v. RDR Books, 575 F. Supp. 2d 513 (S.D.N.Y.
2008).
2. Id. at 518.
3. Id. The fair use defense is codified at 17 U.S.C. § 107 (2006).
4. Id.
5. See id. at 535.
6. Id. at 539.
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purpose of creating a reference guide.7
II. BACKGROUND
Rowling is the author of the world famous Harry Potter book
series.' The children's series, which is also enjoyed by adults,
describes the lives and adventures of Harry Potter and his friends
as they age and adventure at the Hogwarts School of Witchcraft
and Wizardry and battle the sinister Lord Voldemort. 9 It is a series
of tales of a fictional world full of magical spells and imaginary
creatures.'°
"Harry Potter and the Philosopher's Stone," published in 1997 in
the United Kingdom, was the first book in Rowlings seven book
series.' This book was published in the United States in 1998
under the new title, "Harry Potter and the Sorcerer's Stone."' 2
Rowling went on to write and publish six more Harry Potter
books: "Harry Potter and the Chamber of Secrets" (1998), "Harry
Potter and the Prisoner of Azkaban" (1999), "Harry Potter and the
Goblet of Fire" (2000), "Harry Potter and the Order of the
Phoenix" (2003), and "Harry Potter and the Half-Blood Prince"
(2005)." 3

Rowling's final book, "Harry Potter and the Deathly

Hallows" was released in 2007.14 Rowling owns a United States
copyright to each of the seven Harry Potter books. 5
Because the Harry Potter books were enormously successful,
Warner Brothers bought exclusive film rights to the entire Harry
Potter series from Rowling."6 Thus, Warner Brothers became the
exclusive distributor for these films worldwide."' All of the Harry
Potter films are the subject of a copyright registration. 8 Rowling
7. Warner Bros. Entm't Inc., 575 F. Supp. 2d 513 at 544.
8. Id. at 518.
9. Id.
10. Id.
11. Id.
12. Id.

13. Warner Bros. Entm't Inc., 575 F.Supp.2d at 518.
14.
15.
16.
17.
18.

Id.
Id.
Id.
Id.
Id.
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also wrote two companion books to the Harry Potter series and
donated the proceeds to the charity Comic Relief. 19
RDR Books is a Michigan-based publishing company that
sought to publish a book entitled "The Lexicon," written by Steven
Vander Ark ("Vander Ark"), a former middle school library media
specialist from Michigan.2" Vander Ark was also the operator of
"The Harry Potter Lexicon" website, a Harry Potter fan site where
the content of "The Lexicon" came from.2'
Vander Ark opened a website in 2002 featuring lists of spells,
characters, creatures, and magical items from Harry Potter with
hyperlinks to cross-referenced entries.22 Vander Ark included an
A-to-Z index to each list to allow users to find entries
alphabetically.2 3 Vander Ark's website also contained various
indexed lists of people, places, and things from Harry Potter. 4
The website was open to all users at no cost with unrestricted
access.
The sources where the information contained in Vander
Ark's website came from were often not cited in the website's
encyclopedia entries. 26 Vander Ark received positive feedback
about the value of the Lexicon website as a reference source, most
notably from Rowling and her publishers,.27
Vander Ark was initially hesitant about his idea to publish "The
Lexicon" book because he was aware of Rowling's intent to
publish her own encyclopedia, but changed his mind after
Rapoport, RDR's President, assured him that he had looked into
the legal issues and determined that publication of the book was

19. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 519. The first, "Quidditch
Through the Ages," explores the history of "quidditch," the imaginary sport
from the Harry Potter books that involves players flying on broomsticks. The
second, "Fantastic Beasts & Where to Find Them," is an A-to-Z encyclopedia of

the various creatures that readers come across in Harry Potter's imaginary
world. Both books are found in the series as textbooks that the students at
Hogwarts use, and the companion books have been marketed as textbooks. Id.
20. Id.
21. Id. at 520
22. Id.
23. Id.
24. Id.
25. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 520.

26. Id.
27. Id. at 521.
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legal. 28 Rapoport and Vander Ark agreed that the book would be
limited to the encyclopedia sections of the Lexicon website that
presented descriptions of various "things" from the Harry Potter
works.29
Rowling's literary agent first learned of "The Lexicon" book
when
he
saw
an
advertisement
on
www.PublishersMarketplace.com. 3 ° On September 18, 2007,
Rowling and Warner Brothers' counsel notified Vander Ark and
Rapoport that "The Lexicon" seemingly violated Rowling's
copyrights and demanded RDR to stop the book from being
published.31 Rapoport replied to Plaintiffs' counsel that he would
look into the various issues with RDR's attorneys.3 2 He continued
to market "The Lexicon" domestically and abroad." 3
On October 3, 2007, after no response from RDR Books,
Plaintiffs' counsel wrote again to Rapoport asking for a prompt
substantive response.34 On October 8, 2007, despite a lingering
dispute with Plaintiffs' counsel, Rapoport told a German publisher
that a lawsuit was unlikely in response to the publisher's concerns
about copyright infringement.35
RDR sent Warner Brothers a cease-and-desist letter on October
11, 2007, claiming that Warner Brothers had violated Vander
Ark's rights in the "Hogwarts Timeline" of events from the Harry
Potter series that was featured on the Lexicon website.36 On
October 19, 2007, Warner Brothers responded to RDR's letter with
a request for the "print version" of the Lexicon website to aid its
evaluation of any potential claims. 3' RDR refused Warner
Brothers' request, explaining that Warner Brothers could print the
material from the Lexicon website.38
28. Id. at 522.
29. Id.

30. Id. at 523.
31. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 523.
32. Id.
33. Id.
34. Id.
35. Id.
36. Id. Warner Brothers used a similar timeline as an extra feature on the
first three Harry Potter DVD's. Id.
37. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 524.
38. Id.
https://via.library.depaul.edu/jatip/vol19/iss2/8
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On October 19 and 24, 2007, two more letters were sent to RDR
by Plaintiffs' counsel, one demanding a response to their clients'
concerns, and the other requesting RDR's confirmation that "The
Lexicon" would not be published until they tried to resolve the
matter in good faith. 9
RDR's responses ignored Plaintiffs
requests and stated that their objections were "unwarranted. ' 4 On
October 31, 2007, Plaintiffs offered Rappaport one last chance to
find a resolution. 4' RDR refused to provide a copy of the
42
manuscript of "The Lexicon" and refused to delay publication.
Thus, Plaintiffs filed suit on October 31, 2007, and filed a motion
to show cause for a preliminary injunction.43
III. LEGAL ANALYSIS

A. Copyright Infringement
The court began its analysis by stating that to establish a prima
facie case of copyright infringement, a plaintiff must demonstrate
"(1) ownership of a valid copyright, and (2) copying of constituent
elements of the work that are original.""
1. Ownership
The court stated that "there [was] no dispute regarding Plaintiff
Rowling's ownership of valid copyrights in the seven Harry Potter
novels and two companion books."45
Plaintiffs introduced
evidence of copyright ownership with registration certificates from
the U.S. Copyright Office, which constituted prima facie evidence
of the works' copyrightability and established the validity of the
copyrights.46 Plaintiffs also introduced Rowling's testimony about
39. Id.
40. Id
41. Id.
42. Id.
43. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 524.
44. Id. at 533 (citing Feist Pub'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340,
361 (1991); Arica Inst., Inc. v. Palmer, 970 F.2d 1067, 1072 (2d Cir. 1992)).
45. Id.
46. Id.
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her creation of the works and ownership of the copyrights in
them. 47
The Defendant argued that Plaintiffs never established
Rowling's ownership of copyrights in one of her published works,
"The Daily Prophet" newsletters, nor did Warner Brothers
establish beneficial ownership of copyrights in the Harry Potter
video games that include the "Famous Wizard Cards" that RDR
allegedly infringed. 48 Rowling's testimony was the only evidence
offered at trial to establish that Plaintiffs actually owned these
copyrights. 49 The court concluded that Plaintiffs established
ownership of copyrights in "The Daily Prophet" and the "Famous
Wizard Cards."5 But, the court held that Plaintiffs could not
establish infringement of these works because neither work was
entered into evidence, nor before the court.5
2. Copying
The court stated that "The Lexicon" indisputably copied
verbatim from Rowling's copyrighted works. 2 Vander Ark
admitted that his book was written primarily by taking notes while

47. Id.
48. Id. at 534.

49. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 534.
50. Id.
51. Id.
52. Id.

For example, in the entry for "armor, goblin made," The
Lexicon uses Rowling's poetic language nearly verbatim
without quotation marks. The original language from Harry
Potter and the Deathly Hallows reads: "Muggle-boms," he

said. "Goblin-made armour does not require cleaning, simple
girl. Goblins' silver repels mundane dirt, imbibing only that

which strengthens it." The Lexicon entry for "armor, goblin
made" reads in its entirety: Some armor in the wizarding
world is made by goblins, and it is quite valuable.
(e.g.,HBP20) According to Phineas Nigellus, goblin-made

armor does not require cleaning, because goblins' silver repels
mundane dirt, imbibing only that which strengthens it, such as

basilisk venom. In this context, "armor" also includes blades
such as swords.
Id. at 527 (footnotes omitted) (citation omitted).
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reading the Harry Potter series and by using scanned, electronic
copies of the books without authorization. 3 Still, Defendant
disputed that the copying was improper or unlawful.5 4 Defendant
further argued that Plaintiffs failed to establish a prima facie case
of infringement because they did not illustrate that "The Lexicon"
is substantially similar to the Harry Potter works. 5
The court held that Plaintiffs effectively showed that "The
Lexicon" copied enough of the Harry Potter series sufficient to
find a substantial similarity between "The Lexicon" and Rowling's
novels. 6 Vander Ark's book used 450 pages worth of material
directly from Rowling's 4,100 -page series. 7 The court explained
that although hundreds of pages or thousands of fictional facts may
only equal a small portion of the Harry Potter series, Defendants'
level of copying was enough to support a "finding of substantial
similarity where the copied expression is entirely the product of
the original author's creation and imagination. 5 8
The court
further explained that "[w]hat matter[ed] at the infringement stage
of this case is that the copied text is expression original to
Rowling, not fact or idea, and therefore is presumptively entitled
to copyright protection. ' 59 Thus, the court held that Plaintiffs
established a prima facie case of infringement.6"
3. Derivative Work
Plaintiffs asserted that "The Lexicon" violated both their right of
reproduction and also their right to have control over the
production of derivative works. 6' The court explained that because
"[t]he Lexicon's use of elements from the plot elements is far from
an 'elaborate recounting' and [did] not follow the same plot
structure as the Harry Potter novels, Plaintiffs' suggestion that
these portions of the Lexicon [were] 'unauthorized abridgements'
53. Id.
54. Id.
55. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 534.

56.
57.
58.
59.
60.
61.

Id. at 535.
Id.
Id.
Id. at 536.
Id. at 538.
Warner Bros. Entm't Inc., 575 F. Supp. 2d 513 at 538.
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[was] unpersuasive."62 Moreover, although "The Lexicon" used a
large amount of text and ideas from the Harry Potter series, "the
material [was] not merely transformed from one medium to
another."63 Placing preexisting material into a reference guide
ultimately gives the copyrighted material a different purpose.'
The court explained that "The Lexicon" no longer "represents the
original works of authorship and held that under these
circumstances, Plaintiffs
have failed to show that 'The Lexicon' is
65
a derivative work.

B. Fair Use
Defendant argued that regardless of Plaintiffs' ability to
establish a prima facie case of infringement, "The Lexicon" was
still a fair use of Rowling's Harry Potter series. 66 The court held
that the fair-use factors67 , weighed with the purposes of copyright
law, failed to support the defense of fair use.68

62. Id. at 539.
63. Id.
64. Id.

65. Id.
66. Id.
67. Warner Bros. Entm't Inc., 575 F. Supp. 2d 513 at 540.
68. Id. at 541.
The fair use of a copyrighted work ... for purposes such as
criticism, comment, news reporting, teaching (including
multiple copies for classroom use), scholarship, or research, is
not an infringement of copyright. In determining whether the
use made of a work in any particular case is a fair use the
factors to be considered shall include(1) the purpose and character of the use, including whether
such use is of a commercial nature or is for nonprofit
educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in
relation to the copyrighted work as a whole, and

(4) the effect of the use upon the potential market
for or value of the copyrighted work.)
17 U.S.C. § 107 (2006).
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1. Purposeand Characterof the Use
The most important query under the first fair use factor is
"whether and to what extent the new work is 'transformative.' ' 69
That is, "whether the new work merely 'supersede[s] the objects'
of the original creation, or instead adds something new, with a
further purpose or different character, altering the first with new
expression, meaning, or message."7 Since a transformative work
has the capability of offering enrichment to society, the intent of
the fair use doctrine is to offer a secondary work protection if the
new work "adds value to the original - if [copyrightable
expression in the original work] is used as raw material,
transformed in the creation of new information, new aesthetics,
new insights and understandings." 7 '
The court held that "The Lexicon's" use of Rowling's Harry
Potter books was, in fact, transformative.
The court reasoned
that it seemed the Harry Potter series was created by Rowling to
tell a deeply entertaining and magical tale that focused on the life
and times of the character Harry Potter. 3 Alternatively, "The
Lexicon" appears to have been created to offer a reader-accessible
reference guide that uses Rowling's material to make learning
about Harry Potter's magical world easy. 4 Since "The Lexicon"
is intended to serve as a reference guide and not as a form of
entertainment like Rowling's original works, "the [book]'s use is
transformative and does not supplant the objects of the Harry
Potter works."75
2. The Nature of the Copyrighted Work
The second statutory fair use factor acknowledges that "some
works are closer to the core of intended copyright protection than

69. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 540.
70. Id. at 540-41 (quoting Campbell v. Acuff-Rose Music, Inc., 510 U.S.
569, 579 (1994)).
71. Id.at541.
72. Id.
73. Id.
74. Id.
75. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 541.
Published by Digital Commons@DePaul, 2016
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others."76 The court held that its inquiry leans in favor of Plaintiffs
pursuant to the second factor." The court reasoned that "[i]n
creating the Harry Potter novels and the companion books,
Rowling has given life to a wholly original universe of people,
creatures, places, and things."78 The court further explained that
"[s]uch highly imaginative and creative fictional works are close to
the core of copyright protection, particularly where the character
of the secondary work is not entirely transformative."79
3. Amount and Substantiality of Use
The third fair use inquiry is whether the amount and substance
of Plaintiffs' original expression used is reasonable in comparison
to "The Lexicon's" transformative purpose of creating an efficient
reference guide about the world of Harry Potter.8
Plaintiffs argued that "The Lexicon" employs "too much
original expression for the use to be fair use."8
Defendants
asserted that for "The Lexicon" to serve as a reference for the
original Harry Potter books, it is reasonably necessary for it to
make considerable use of Rowling's original works.8" The court
held that overall, "The Lexicon" takes more of Rowling's
copyrighted works than is reasonably necessary in relation to the
book's purpose as a reference guide.83 Thus, "in balancing the
first and third factors, the balance is tipped against a finding of fair
use" for Defendants.84 The court reasoned that most damaging to
Defendants in relation to the third fair use factor is "The
Lexicon's" verbatim copying from the various Harry Potter works,
coupled with narrow paraphrasing of Rowling's text.85

76. Id. at 549.
77. Id.
78. Id.
79. Id.
80. Id. at 546.
81. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 546.
82. Id. at 546.
83. Id. at 551.
84. Id.
85. Id. at 547.
https://via.library.depaul.edu/jatip/vol19/iss2/8
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4. Market Effect
The final statutory fair use factor ponders "the effect of the use
upon the potential market for or value of the copyrighted work."86
The court must explore "harm to 'not only the primary market for
the copyrighted work, but the current and potential market for
derivative works' as well."87
Rowling provided expert testimony to illustrate that "The
Lexicon" would compete with and harm the sales of her own
planned encyclopedia, since Vander Ark's book would enter the
market before hers.8" The court rejected this argument, however,
stating that "the market for reference guides to the Harry Potter
works is not exclusively hers to exploit or license, no matter the
commercial success attributable to the popularity of the original
works."89
The court ultimately held that the creative nature of the
copyrighted works and the harm to the market for Rowling's
companion books weighed in favor of Plaintiffs.90 The court
explained that reference guides to works of literature should
generally be encouraged by copyright law because they create a
benefit to readers and students; however, they should not be
encouraged to "plunder" the work of the original author, "without
paying the customary price", otherwise the original author would
lose motivation to create new works that may benefit the public
interest.9 '
C. Injunctive and Statutory Relief
The court cited the Copyright Act, and explained that it provides
that courts .'may...grant injunctive relief 'on such terms as it may
deem reasonable to prevent or restrain infringement of a

86. Id. at 549 (quoting 17 U.S.C. § 107(4) (2006)).

87. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 549 (quoting Twin Peaks
Prods., Inc. v. Publ'ns Int'l, Ltd., 996 F.2d 1366, 1377 (2d Cir. 1993)).

88.
89.
90.
91.

Id.
Id. at 550.
Id. at 551.
Id. (quoting Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S.

539 (1985)).
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copyright.' 9 2 The court went on to explain that the Supreme
Court made clear that an injunction does not automatically mean
that a copyright has been infringed.93 A copyright plaintiff seeking
a permanent injunction still must satisfy the traditional four-factor
test before the district court may grant such relief.94
1. IrreparableInjury
The court held that Plaintiffs presented sufficient evidence that
irreparable injury would result from Defendant's infringement
without some form of relief.95 First, Plaintiffs established that
release of "The Lexicon" would result in severe injury to Rowling
as a writer.96 Rowling testified that the publication of'The
Lexicon" would discourage her "will or heart to continue with
[writing her own] encyclopedia."97 Rowling further stated that the
publication of "The Lexicon" would give "carte blanche to . . .
anyone who wants to make a quick bit of money" ultimately
creating 'a surfeit of substandard so-called lexicons and guides,"
and giving the author little incentive to write her own book.98 By
deterring Rowling from writing her planned encyclopedia,
publication of "The Lexicon" would also result in harm to the
charitable organizations who receive royalties from the book's
proceeds and the loyal readers "who would be unable to enjoy
such a book."99 Furthermore, publication of "The Lexicon" would
cause permanent damage to Rowling's sales of her companion
92. Id. (quoting 17 U.S.C. § 502(a) (2006)).

93. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 551 (citing eBay Inc. v.
MercExchange, LLC, 547 U.S. 388, 392-93 (2006)).

94. Id. To satisfy the test, a plaintiff must demonstrate:
(1) that it will suffer an irreparable injury; (2) that remedies
available at law, such as monetary damages, are inadequate to
compensate for that injury; (3) that, considering the balance of
hardships between the plaintiff and defendant, a remedy in
equity is warranted; and (4) that the public interest would not
be disserved by a permanent injunction.
Id.
95. Id. at 552.
96. Id.
97. Id.
98. Id.
99. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 552.
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books because all of the elements of those books are revisited in
"The Lexicon" for a parallel purpose. 100

2. InadequateRemedies at Law
The court stated that without an injunction, Defendant would
probably continue to infringe Plaintiffs' copyright.'0 ' The court
further explained that "RDR Books has actively marketed "The
Lexicon" worldwide and might gain great commercial success as
the first Harry Potter reference guide to hit the market."' ° The
court held that pursuant to the extensive damage that would result
from Defendant's continuing infringement, including Rowling
losing sales of her companion books and the harm to Rowling as
an author, Plaintiffs established that monetary damages alone are
not adequate as a remedy.'03
3. Balance of Hardships
The court explained that Plaintiffs identified their hardships if an
injunction were not granted, but Defendant failed to identify any
hardships it would suffer if publication of "The Lexicon" were
enjoined. " The court, in balancing the hardships, ruled in favor
of Plaintiffs. "'
4. Public Interest
The court reasoned that an injunction both benefited and harmed
the public interest.0 6 The court explained that "to serve the public
interest, copyright law must 'prevent[] the "misappropriation of
the skills, creative energies, and resources which are invested in
the protected work."" 7 Ultimately, the court decided that a
100. Id.
101. Id. at 553.
102. Id.
103. Id.
104. Id.
105. Warner Bros. Entm't Inc., 575 F. Supp. 2d at 553.
106. Id.
107. Id. (quoting Apple Computer, Inc. v. Franklin Computer Corp., 714
F.2d 1240, 1255 (3d Cir. 1983)).
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permanent injunction must be issued because "The Lexicon" uses
too much of Rowling's creative work to serve as a reference guide,
and permitting publication of works like Vander Ark's would
"deplete the incentive for original authors to create new works."' 0
Regarding statutory damages, the court awarded Plaintiffs the
minimum award under the statute for each work where
infringement was established, reasoning that since "The Lexicon"
had not been released, Plaintiffs did not suffer any harm beyond
copyright infringement.' 9 The court held that Plaintiffs are
entitled to a total of $6,750.00, which equals $750.00 in statutory
damages for all seven of Rowling's books and for her two
companion books. 0
IV. CONCLUSION

Ultimately, the court held that Warner Brothers and Rowling
established copyright infringement of the Harry Potter series,
"Fantastic Beasts & Where to Find Them," and "Quidditch
Through the Ages," because Defendants' affirmative defense of
fair use was insufficient. "' Thus, the court further held that
Defendant's publication of "The Lexicon" was permanently
enjoined, and Plaintiffs were awarded statutory damages of
$6,750.00.112
GeonardF. Buttler II

108.
109.
110.
111.
112.

Id.
Id. at 554.
Id.
Warner Bros. Entm't Inc., 575 F. Supp. 2d at 554.
Id.

https://via.library.depaul.edu/jatip/vol19/iss2/8

14

